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Introduction
In this paper, I proceed from the premise mat democratic governance is a desirable form of conducting and regulating public affairs in Kenya and which we should endeavor to achieve. I am further arguing mat democratic governance can only be achieved when all citizens are effective participants in it, in a context where an enabling environment exists for citizens to exercise their rights, obligations and advance their interests.

I define Governance as the exercise of political, economic and administrative authority to manage a nation's affairs. It is the complex mechanisms, processes, relationships and institutions through which citizens and groups articulate their interests, exercise their rights and obligations and mediate their differences. Governance encompasses every institutions and organisation in the society, from the family to the state and embraces all methods - good and bad - that societies use to distribute power and manage public resources and problems. Good governance is therefore a subset of governance, wherein public resources and problems are managed effectively, efficiently and in response to critical needs of society. Effective democratic forms of governance rely on public participation, accountability and transparency
My main argument then is that for "good" and /or democratic governance to be attained, gender equity in both public and private spheres, must be reflected in the existing national policies, programmes and legal frameworks, buttressed by a philosophical and ideological national ethos that supports and promotes gender equity. Attainment of gender equity also assumes leveling the governance playing field by empowering women to attain the same level of capacity as men, to be able to exercise choices and access opportunities to participate in, or endorse decisions that affect their lives. I therefore argue that in Kenya today women are neither adequately empowered nor are they participating effectively in the governance structures and processes which at any event remain undemocratic. However, at this time when Kenyans are determined and have set in motion the process of democratizing governance through the constitutional review process, women are presented with a significant window of opportunity not only to engender the constitutional review process but also to ensure that the resulting constitution is gender sensitive and promotes democratic development.

In the rest of the paper, I briefly examine and analyse the history of women's participation in governance and identify the constraints they have faced, before suggesting some of the constitutional changes and strategies that could be considered in order to engender the new constitution and promote democratic governance in Kenya.

Women Participation in Governance in Kenya

To-date, women have primarily participated in "making governors" (through their reproductive activities, participating in liberation struggles, voting in political elections etc.) but stop short of becoming political governors themselves. When they do participate in governance, their role is often peripheral, as majority of voters in me national elections, routinely voting in male legislators who do not advance their gender concerns. It is significant in this regard that whereas women participated actively in the struggle for political liberation from colonial rule, they have been conspicuously marginal or absent in the emerging governance structures and practices following independence. Indeed, women were hardly represented at the crucial Lancaster Constitutional negotiations talks that laid the framework on how the post-independence Kenya would be governed. The token Woman - Priscilla Abwao- who accompanied the male leaders to Lancaster, was an afterthought and could hardly be expected to effectively represent women's gender concerns at mat historical moment. Similarly, whereas women are rhetorically praised as "the backbone of the economy" they are conspicuously absent at strategic decision making tables where national economic policies are charted and allocation of budgets made. The result is that women literally end up as "the backbone of the economy", carrying the heavy burden of poverty, resulting from inappropriate economic and social policies, designed primarily by male policy makers.

I have documented elsewhere the marginality of women's participation in politics and public decision making in Kenya and proposed the key causal factors of this state of affairs as being a combination of patriarchal social-cultural values and practices and a flawed and undemocratic legal and policy framework. I have noted that, progress in the area of political participation for women remains slow, despite the fact, women have the right to vote on paper, to be eligible for elections, appointment to the public office, and to exercise public functions. In most cases, women participate only marginally at the highest levels of decision making so that the higher one goes in either party or state hierarchy, the fewer women there are, and when women are found in policy making and administrative positions, they typically hold "soft" positions.

The paucity of women in strategic decision-making has not been because of their lack of vision or political apathy.. though women leaders immediately after independence demonstrated a measure of political naively by underrating me patriarchal nature of power and leadership. As Asiyo has noted: "In 1964, Kenyan -women leaders saw visions of where Kenya and her people would be in the first decade of self-rule. The establishment of a just Government in -which both -women and men -would participate equally in decision making, as they did during the struggle for self-determination. There was also the hope that at the end of the same period, poverty, disease and lack of education would have been reduced drastically and a better life realised and guaranteed. We -were sure to be in Parliament and the Cabinet in greater numbers. Some of us put it at 50-50 in those days because our country needed both men and -women to make decisions, design policies and pass legislation that -would shape the future destiny of the young nation. We knew then, as we still know now, that politics is about numbers. And since women had 51 percent of the total population, we strategised and were satisfied that this was a formidable force that nobody could ignore. As is usual with women, we trusted and waited for the men to hand over those positions to us. So many years into our independence, we discuss issues about which the pioneering daughters of Kenya had clear visions but which none of them has seen come true."

Women have made some progress especially Since 1992, in regard to the question of gender equity and justice. Certainly there is a higher level of awareness of gender issues than was The case some ten years ago. Certainly mere are more gender sensitive women and men man mere were back then. It could even be argued that women's presence in The decision-making in certain sectors and bodies has significantly improved. But I would hasten to add that such achievements have been but a drop in the ocean compared with the enormous efforts made by women as individuals and in groups during this last decade to empower themselves and to sensitize both women and men of the merits of gender equity.

Status of Women's Rights in the Kenyan Constitution

The question may be asked: why focus on women's constitutional rights and not men's rights? The simple answer is that whereas the current constitution contains major flaws and shortcomings of a gender neutral natural, its language content not only tends to privilege men, but some of the legal provisions have the effect of discriminating against women.

Kenya has ratified several international human rights instruments that affect women's human rights, namely the International Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), to which Kenya acceded to on 9th March, 1984, the Declaration on the Elimination of Violence Against Women of 1993 (DEVAW) and the Beijing Declaration and Platform for Action of 1995. Except for the latter, these conventions have not been incorporated into Kenya's municipal law. Very little has been done to ensure that Kenya's domestic law conforms with international standards in respect women's human rights.

The basic tenets of the constitutional reform debate are that the original Constitution was drafted outside of Kenya by a minority of Kenyans and that the people of Kenya were not en masse involved in the writing of the Constitution. Secondly during the last 38 years many undemocratic amendments have been made to the independence constitution without consulting the citizens. Women particularly feel they have been short changed and gender discrimination in law has continued to persist and hence their rights as women, which are human rights have been denied.

It is important to note however that the struggles of Kenyan women to empower themselves especially in the last decade have yielded some positive legal reform results, including the amendment of section 82 (3) of the constitution to explicitly outlaw discrimination on the basis of sex. The inclusion of the term 'sex' in this section means that women can now push and have public policies and laws repealed purely on ground of sexism. Gender sensitive women and men can now successfully challenge the unconstitutionality of sexist policies/laws that are inconsistent with Section 82 (3). However, many gender discriminatory laws remain in the current constitution that need to be reviewed, repealed and/or amended as necessary. It is however important to note that. Section 82 is limited in that it does not apply to laws relating to adoption, marriage, divorce, burial, devolution of property on death or matters of personal law, as Section 82 (4) still protects the use of customary laws in Kenya, particularly in relation to family and property matters. Second, the jurisdiction which empowers Section 70 to enforce fundamental rights and freedoms also states that the courts are to be guided by the norms of African customary law so far as this is not inconsistent with any written law. As African customary law generally places women in a less favourable position compared to men, it would appear to conflict with the written law of the constitution. It seems therefore that we need a constitutional standard; a single legal framework, to avoid a conflict in the rules of law, particularly with regard to customary laws which infringe on.

Another positive development has been the acceptance by most policy-makers of the principle of Affirmative Action as one of the strategies for attaining gender equity in governance, as exemplified by the passing by Parliament of the Bills on the Beijing Platform of Action and political Affirmative Action respectively. However, there is now an opportunity to enact a more comprehensive Affirmative Action Law that not only addresses the question of gender equity and justice but also provides for all disadvantaged social categories in our society, including the disabled. I also propose for inclusion in the new constitution a Gender Commission to act as a mechanism for monitoring me progress in the implementation of gender specific laws.

Gender Commission

In societies where convention is deeply rooted, and various practices, beliefs and circumstances are not in favour of women, it is not enough to have laws that seek to upgrade the status of women. There is often need for a national machinery to oversee the transition from gender inequality to gender equality and to ensure that the trend is not reversed. Tills machinery will support women's causes and monitor implementation of policies and recommendations.

In South Africa, Parliament passed a legislation to create a National Commission on Gender Equality, which commenced its work in 1997. The task of the Commission is to promote gender equality in society and to ensure that Government and other non-statutory bodies implement their commitment to gender equality. The Commission, consisting of both men and women chosen by Parliament and approved by the President, engages civil society and Government structures in gender issues, monitors the situation and advocates gender equality in a variety of ways.

In Kenya, it is important that tills kind of Commission be established. We are at a level in our society's development when patriarchal attitudes and stereotypes are deeply entrenched in our social cultural traditions and practices. This raises a genuine fear that any equality measures instituted under a new constitution would find some frustration in implementation. There is therefore a need for the watchdog role that a gender equality Commission could offer. The Commission will also involve civil societies and oilier actors in formulating a comprehensive national policy on gender issues so that it can buttress the constitutional guarantees and ensure a society where men and women have as equal representation as is possible in all public spheres.

Affirmative action: Experiences From Other Countries

Opinions vary on the fairness and effects of quotas and the consequences of using them to increase women's representation. Although quotas represent a shift from the classic liberal notion of equality, they are a result of a realistic evaluation of the prevailing conditions. They have come about because of the realisation that it is not enough to remove the formal barriers by, for example, giving women the right to vote and contests elections. This is because direct discrimination and a complex pattern of hidden barriers have prevented women from being fairly represented in policy-making bodies

Examples of countries with quotas such as South Africa, Namibia Uganda, Argentina, Bangladesh, Eritrea and Tanzania show that if implemented successfully, a quota system will lead to the recruitment of a critical mass women into public decision-making bodies who will be able to influence political norms and culture: and effectively influence decision-making as individuals with specific women's or feminist points of view.

South Africa

In South Africa, prior to the historic election in April 1994, very few Members of Parliament were women; now South African is among the leading ten countries in terms of sizeable representation of women in Parliament bodies. Women negotiators and advisors organized themselves into a women's caucus to address gender specific issues which would otherwise not have been addressed. In addition to negotiating the constitutionalization of women's rights, women successfully lobbied for me establishment of a Sub-Council on the status of women within the framework of the Transitional Executive Council (TEC to ensure the creation of a climate conducive to women's claims for civil and political rights. It also laid me foundation for me active participation of women in the Government of National Unity.

Within the ANC, the Women's League spearheaded a demand for a quota of women on all party lists. After considerable debate and resistance, a 30% quota was accepted for Provincial and National electoral lists. The result was the election of a relatively high number of women in both the first and second democratic elections in 1994 and 1999 respectively. The Municipal Structure Act of 1998 also reformed the Local Government electoral framework and called for political parties to ensure that 50% of the candidates on their lists are women and that and women are evenly distributed on the lists. Today, 29.6% of South Africa's MPs are women and the country now ranks in the top ten in the world for women in Parliament.. In the Parliament of the Government of National Unity, women make up 15 percent of Senate Members and 24 percent of National Assembly Members

Uganda

In Uganda, a parliamentary seat from each of the 39 districts is reserved for women, resulting in an increase in women's political representation. There are also other women elected to parliament on the non-gender specific seats. In Argentina, electoral law establishes a compulsory 30 percent quota for women candidates. This has increased women's representation in Argentinean chamber of Deputies considerably.

Namibia

In the case of Namibia, affirmative action was not adopted in order to improve women's electoral chances, but rather, it was adopted to dislocate entrenched racial and social divisions. During the 1992 elections, only one measure was aimed specifically at improving women's candidacy. This was an affirmative action provision embodied in the Local Authorities Act No. 23 of 1992. However, to enforce the affirmative action provision, local party lists with 12 members, were required to field at least three women candidates. In those Municipalities with only seven seats, each party had to field at least two women candidates. However, the provision did not stipulate the position women should have on me list, and parties were not required to allocate seats in order of appearance on me list. The Local Authorities Act also provided for parties to be broadly defined, allowing women's organizations that do not exclude male membership to field candidates. Any organized group therefore with support of a minimum of 250 members registered to vote, could field candidates. This broad definition of parties which is the only provision affecting women favourably, was to apply in future local elections.

Affirmative Action in Kenya

Legally, Kenya has an electoral system based on universal suffrage: whereby, both men and women have the legal capacity to vote so long as they fulfill the minimum requirement as to age and citizenship. This can be interpreted to mean that they have equal chance of attaining political office or determining who gets elected to political office. In practice, this is not the case. Studies conducted on factors impinging on women's participation in elective politics show that there are other underlying factors that can make the success of women in politics an uphill battle. If equality of result is to be achieved in elective politics, we cannot afford to rely on me basic legal guarantees of that equality. Other mechanisms must therefore, be injected into our laws to level the playing ground or to directly increase the proportion of women in decision making.

Kenya's experience with Affirmative Action demonstrates that the existence of a quota system in itself is not enough. The rule establishing the quota must be clear and devoid of ambiguity. Indeed, the more vague me rule, the higher me risk that it will not be properly implemented. An example is the section 33 of the constitution of Kenya, inserted vide the constitution of Kenya (Amendment) Act No. 9 of 1997 - as part of what has been loosely referred to as IPPG Reform Package. This section provided mat mere shall be 12 nominated members of Parliament appointed by the President to represent special interests. Subsection (3) stated: "The persons to be appointed shall be nominated by parliamentary parties according to the proportion of every parliamentary party in the National Assembly, taking into account the principle of gender equality." However, at the end of the nominations, less man six women were nominated. Where a party had only one chance, it nominated a man except in the belated case of SAFINA. Out of the six opportunities, KANU only nominated two women. Eventually therefore, the final tally of the nominated women MPs did not meet the anticipated gender equity criteria precisely because the affirmative measure was targeted at the wrong level - the pre-selection level.

Proposed Legal Reforms

Legal obstacles to women's advancement are closely intertwined with the political, economic and social status of women. Indeed, gender discrimination laws that give legitimacy to the existing economic, political and social practices that often discriminate against women, militate against their effective participation in governance. Legal strategies for empowering women must then address issues that cut across all aspects of women's lives.

While recognizing that changing the laws may not necessarily affect the status of women immediately, legal reforms are needed as a first step to enhancing the progress and development of women in Kenya and in assisting women to contribute legitimately to the economy and gain equal access to social services and control over resources. In this connection, there are a number of laws that need to be scrutinised, revised or added with a view to instituting reform, repeal or amendment to the Kenyan Constitution as follows:-

· Preamble- The new Kenyan constitution must have a preamble that expresses the basic national values, philosophy and the vision to which Kenyan people collectively aspire. The preamble should capture the spirit of the entire constitutional framework stating and affirming the basic principles and commitments expounded in me rest of the constitution, including commitment to gender equality, democratic development and pursuit of social justice. A preamble would therefore, fix the parameters of the meaning of Kenya nationhood and the true meaning of Kenyan citizenship. Good examples in this regard are South African and Ghanaian Constitutions, among others.

· A comprehensive Affirmative Action Law should be put in place requiring the establishment of a gender sensitive quota system in all public and private institutions and companies. Affirmative action should be applied in appointment, recruitment, promotion, retention, deployment, training and staff development, in recognition that women are starting from a point of great disadvantage vis-à-vis men, as they struggle to take their rightful place in public life.  Political quota system is already working well in such African countries as Tanzania, Algeria and Uganda. If the principle of quota system is adopted in tills country, the female percentage should be at least 35% of the total in key decision-making organs of political bodies, bureaucracies and private institutions.

· The new constitution should provide for an independent Gender Commission to monitor and review progress in the implementation of gender equity law and policies, and peruse existing national development policies, and programs and recommend amendments to make them consistent with a gender sensitive democratic agenda.

· The constitution should provide for full citizenship rights for women. In this connection, any woman who have reached maturity age (18 years) should not be required to obtain permission from her father or spouse in order , for example, to obtain travel documents or to travel abroad with her children. Furthermore, Kenyan women married to foreigners should be granted the right to pass on their citizenship to their spouses in the same way as Kenyan men pass on their citizenship to their foreign spouses. In other words, the Kenya constitution should once and for all, remove the gender double standard that reduces women to second class citizens and privileges Kenyan men's citizen rights over those of Kenyan women.

· Family Law needs thorough review and reform as appropriate, especially to harmonise the co-existing and often contradictory Customary7, Christian, Hindu and Islamic Laws. Women have often been victims of manipulation of such laws, especially on matters of marriage and divorce, inheritance, as well as ownership of marital property. In regard to marriage law, there is need for its unification and harmonization to ensure that the same rights and duties exist for all individuals in the country, and does not contain provisions that discriminate against some women. Maintenance Law should also be reviewed to provide for stiffer penalties for those who default in their maintenance responsibility.

· Law of Succession Act 1981- while in general thus law makes provision for both men and women to inherit family property, this law does not protect pastoral women who are still governed by the land groups representatives Act, whereby women cannot inherit family land. The law should be amended to provide that all family land, even when registered in the name of a husband, should be deemed registered in the name of both spouses.

· 1975 Employment Act      This Act is outdated and need thorough reform. As it stands at present, this Act clearly discriminates against women on matters of terms and conditions of employment in the public sector. In this connection, women's employment rights and privileges should not in any way be pegged against their spouses. Women should not be penalized during maternity leave. They should be accorded adequate maternity leave with full employment benefits. Furthermore, the law should provide that, as part of "affirmative action" women employed in the civil service should not be given special consideration in the current retrenchment process, taking into account the central role women play in the economy and the fact that the number of women in public employment is very small as it is.

· Given the enormous amounts of work women do that is not recognized as work, a legal provision should be introduced in the Kenyan Constitution to legitimise and give recognition to household work and agricultural work undertaken by women on behalf of their families and society. Such work should constitute equal contribution to family income, as formal employment, so that in the event of divorce, property acquired during marriage would be divided equally between the spouses.

· Amendment may be necessary to re-introduce the Independent Candidates Act provision repealed in 1969, to allow candidates to contest political office without being required to be nominated by a political party. The restoration of this Act would create more space for political participation in future Civic and Parliamentary elections. For example, this could assist women who would otherwise wish to vie for political office, but cannot find a suitable political party and may not want to set up a new party.

· There should be a thorough review of all laws relating to all forms of violence against women and girls. Minimum sentence for rape should be set at life sentence with hard labour. All rapists should be medically examined and if found to be AIDs carriers, be charged with murder of their victim(s). The law should also provide for the possibility of rape within marriage.

· The new constitution should completely separate and differentiate of gender rights from those of youth and children, so as to accord full recognition and attention to the needs of each social category.

·        Section 84 of the Constitution needs to be reviewed so that clear , precise methods are spelt out for cases of contravention of any of the fundamental rights and freedoms. It is worth noting mat the process of enforcing certain provisions in Chapter V has been a long and arduous process in Kenyan legal history, with heavy political under-tones.

· Kenya should incorporate all the key international instruments concerning women's rights into our Municipal law, including CEDAW, DEVAW and the Beijing Declaration and Platform for Action of 1995 and the 1985 Forward Looking Strategies.

· The language of the new Constitution should be simplified with a view to demystifying the law and making it more citizen friendly.

Conclusion

The formal constitutional guarantees of women's rights is just the first step towards the attainment of gender equity. It must be followed by a deep transformation in social values and practices. It is for this reason that mat the civic education programme that is planned during the Constitutional Review Process should be continued even after the completion of The new Constitution; until such a time that the retrogressive socio-cultural attitudes and values that obstruct the attainment of gender equity and social justice are gradually eroded and eventually eradicated
